id 


, 
i) 


V8 
The 


JAG JOURNAL 


THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 


WASHINGTON « D.C. 





Recent Decisions of the Comptroller General 


Mental Disorders, Specific Intent and 
Knowledge in Military Law 
LCOL John L. Ostby, USMC 


Federal-State Tax Cooperation and 
its Significance to Servicemen 
CAPT Rudolf M, Planert, USA-R (JAGC) 


Legal Assistance Note 


Recent Decisions of the Court of Claims 





VOL. XVII; NO. 9 NOVEMBER 1963 


NAVEXOS P-523 







































The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 


Regulations, NAVEXOS P-35. 





REAR ADMIRAL WILLIAM C. Mott, USN 
Judge Advocate General of the Navy 





REAR ADMIRAL ROBERT D. POWERS, JR., USN 


Issuance of this periodical approved in accordance — 
with Department of the Navy Publications and Printing | 














Deputy and Assistant 
Judge Advocate General of the Navy 





COMMANDER RICHARD E. Bair, USN 
Editor 





For sale by the Superintendent of Documents 
U.S. Government Printing Office, Washington, D.C., 20402 (Monthly). 
Price 15 cents (single copy). Subscription price $1.25 per year; 
50 cents additional for foreign mailing. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


DUAL COMPENSATION—Calendar Year as Correct Basis for De- 
termining Whether Monetary Restrictions Applicable 
@ The Comptroller General’s decision B-149203 of 
August 2, 1962, approved a new rule for determining 
the applicability of the $10,000 annual limitation on 
combined income from retired pay and from compensa- 
tion for Federal employment, as provided in the Dual 
Compensation Act (5 USC 59a). Prior to that decision, 
it was the annual rate of compensation that controlled, 
irrespective of the total amount of civilian compensation 
and retired pay received during the year or a fraction of 
the year. Under the new rule it is the total amount of 
retired pay and compensation received in any calendar 
year that iscontrolling. The accounts of a retired officer 
who is also receiving compensation from a Federal 
position are adjusted at the end of each calendar year. 

The Comptroller in his decision B—151272 of August 9, 
1963, reaffirmed his decision of August 2, 1962, and 
applied it in the case of a Fleet Reservist who was retired 
in August and advanced on the retired list to commis- 
sioned grade as of that date, to the case of an officer who 
lost entitlement to retired pay due to discharge from the 
temporary disability retired list, and in the case of a 
retired officer who was Federally employed prior to 
August 4, 1955, the date on which the monetary limita- 
tion on combined income was increased from $3,000 to 
$10,000 per annum. Comp. Gen. decision B-149203 of 
2 August 1962. 
REMISSION OF INDEBTEDNESS of Members of Navy or Marine 
Corps Arising from Damage to Army Property as Determined by 
Army Board of Survey; Checkage of Final Pay to Liquidate 

An enlisted member of the Marine Corps operating a 
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Marine Corps vehicle collided with an Army vehicle. 
An Army Board of Survey acting under authority of 10 
USC 4835 determined that the Marine was responsible 
for the damages and established an indebtedness against 
him in the amount of the damages. The Comptroller 
General in a prior decision, B—14033 of March 7, 1962, 
had held that the action of such an Army or Air Force 
Board of Survey was sufficient to establish an indebted- 
ness against a member of the Navy or Marine Corps 
which might be collected through withholding of his 
final pay, as distinguished from withholding of current 
active duty pay. The question was then presented 
whether the Secretary of the Navy or his delegate 
under pertinent regulations (SecNav Instruction 
7220.38A) might consider for remission or cancellation 
such indebtedness of an enlisted member of the Navy 
or Marine Corps, pursuant to 10 USC 6161. This 
statute authorizes the Secretary, if he considers it to be 
in the best interest of the United States, to remit or 
cancel such indebtedness of an enlisted member of the 
Navy or Marine Corps remaining unpaid before or at the 
time of the member’s honorable discharge. 

The Comptroller General in his decision B—151815 of 
August 15, 1963, held that the statute did not authorize 
the Secretary of the Navy to take remedial action in a 
case like that described above, since the debt in question 
was under the jurisdiction of another military depart- 
ment and not under the jurisdiction of the Department 
of the Navy. (Citing 38 Comp. Gen. 788 and 37 Comp. 
Gen. 45). Comp. Gen. decision B-151815 of 15 August 
1963. 
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N I 
' INTRODUCTION 
. 
| } HE TESTS FOR mental irresponsibility in 
‘federal and state jurisdictions has been ade- 
| quately covered in the writing of legal scholars 
and in standard encyclopediae. Somewhat 
fonthly). | less information has been made available con- 
ryear; | cerning the same subject in United States mili- 
‘tary law. In fact, of course, courts-martial 
proceedings, including substantive criminal 
‘law as well as modes of proof conform in gen- 
‘eral with federal and state courts exercising 
‘criminal jurisdiction, and reflect the Anglo- 
‘American inheritance of the common law as 
‘well as the influence of codifiers. 
wine The problem of mental responsibility is not 
ty of 10 appreciably different in military courts-martial. 
sonsible | Like the federal courts and the majority of state 
against | courts, the principal test for mental responsi- 
ptroller [bility is based upon M’Naghten’s case,’ supple- 
7, 1962, | mented by the “irresistible impulse” doctrine, 
r Force | Which is employed in some but not all jurisdic- 
idebted- | tions utilizing the M’Naghten Rule. 
e Corps | A person is not mentally responsible in a criminal 
; of his | sense for an offense unless he was, at the time, so far 
current || free from mental defect, disease, or derangement as to 
resented [| be able concerning the particular act charged both to 
delegate | distinguish right from wrong and to adhere to the 
truction Fright. 
cellation | The “delusion” test also announced in the 
ne Navy }M’Naghten case has apparently been accepted 
1. This Phy the military. Following the test itself in 
s it to be Bthe Manual, further descriptive language ap- 
myo aa ears in explanation of the test: 
ah at the The phrase “mental defect, disease, or derangement” 
comprehends those irrational states of mind which are 
51815 of | *Lieutenant Colonel John L. Ostby, USMC, is presently Assistant to 
tuthorize | the Legislative Assistant to the Commandant, United States Marine 
tion in a Corps. Among his various assignments, he has served as Staff 
. _ Legal Officer, 3rd Marine Division and Appellate Defense Counsel 
question in the Office of the Judge Advocate General, as well as Executive 
r depart- Assistant to the Judge Advocate General. LCOL Ostby holds the 
partment F AB degree from St. Olaf College and the LL.B. degree from the 
37 Comp. d University of Minnesota. He is a member of the Minnesota bar 
and is admitted to practice before several Federal Courts, including 
D August the United States Supreme Court. 


1.10 Clark & Fin. 200 (1843), 8 Eng. Rep. 718. 
2. Manual for Courts-Martial, § 120b (1951). 





SPECIFIC INTENT AND 


KNOWLEDGE IN MILITARY LAW 


LTCOL JOHN L. OSTBY, USMC* 


the result of deterioration, destruction or malfunction 
of the mental, as distinguished from the moral, facul- 
ties. To constitute lack of mental responsibility the 
impairment must not only be the result of mental 
defect, disease, or derangement but must also com- 
pletely deprive the accused of his ability to distinguish 
right from wrong or to adhere to the right as to the 
act charged. 


The words “irresistible impulse” do not ap- 
pear in the military test. The Court of Military 
Appeals, however, has construed the require- 
ment that the accused be able to “adhere to the 
right” to mean practically the same or equiva- 
lent of the “irresistible impulse” test.* 

The word “wrong” distinguishing right from 
wrong, implies that the acused must know that 
the community, that is the military society gen- 
erally, considers the act wrong. Knowing the 
“nature and quality of his act’ from the 
M’Naghten case does not appear in the military 
test, apparently under the same assumption ac- 
cepted by certain civilian jurisdictions that this 
portion of the test is practically synonomous 
with the distinction between right and wrong 
phase of the test. 

A review of Winthrop‘ indicates that the 
M’Naghten rules and the irresistible impulse 
doctrine were incorporated into military law of 
the United States Army and Coast Guard shortly 
after pronouncement of those rules and doctrine. 
The Navy also accepted M’Naghten, but until 
the Uniform Code of Military Justice was 
adopted in 1950 and the Supplementary Manual 
for Courts-Martial, United States, 1951, had not 
recognized the irresistible impulse doctrine. 


II 


PRESUMPTION OF SANITY; 
REASONABLE DOUBT; 
BURDEN OF PROOF 


The accused is presumed . . . to have been sane at the 
time of the alleged offense. This presumption merely 
supplies required proof of mental . . . responsibility 
and authorizes the court to assume that the accused 
is sane until evidence is presented to the contrary. 





3. United States v. Trede, 2 USCMA 581, 10 CMR 79 (1953) Cf. Gutt- 
macher and Weihofen, Psychiatry and the Law, 411. 

4. Winthrop, “Military Law and Precedents’, 294-296 (2nd Ed., 
1920). 
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When, however, substantial evidence tending to prove 
that the accused . . . was insane at the time of his 
alleged offense is introduced . . . then the sanity of 
the accused is an essential issue. If, in the light of 
all the evidence, including that supplied by the pre- 
sumption of sanity, a reasonable doubt as to the 
mental responsibility of the accused at the time of 
the offense remains, the court must find the accused 
not guilty of that offense. . . . The burden of proving 
the sanity of the accused, like every other fact neces- 
sary to establish the offense alleged, is always on the 
prosecution, .. .° 


What evidence is sufficient to show the exist- 
ence of mental disorder is not an easy determi- 
nation to make, despite the language of the 
Manual. The case of United States v. Biesak ° 
may provide some guidance in this regard. 
There the accused was convicted of desertion 
with intent to avoid hazardous duty. The 
court granted the accused’s petition for re- 
view limited to the correctness of the law offi- 
cer’s instructions on insanity. At the trial a 
Navy Hospital Corpsman testified that he didn’t 
believe the accused was so free from mental de- 
fect as to be able, concerning the particular act 
charged, to distinguish right from wrong and 
to adhere to the right. A government (Navy) 
psychiatrist later testified that the accused was 
so free, contrariwise to the testimony of the 
corpsman. The court agreed that the evidence 
supplied by the corpsman, though contradicted 
by a medical officer psychiatrist, nevertheless 
raised the issue of insanity so as to require in- 
structions by the law officer, which instructions 
would be to the effect that the court members be 
satisfied beyond a reasonable doubt of the ac- 
cused’s sanity at the time of the alleged offense 
before they could convict. Paragraph 122c of 
the Manual provides that: 


. a lay witness who is acquainted with the accused 
and who has observed his behavior may testify as to 
his observations and may also give such opinion as to 
the general mental condition of the accused as may be 
within the bounds of the common experience and means 
of observation of men. 


One significant case dealing with the burden 
of proof should be mentioned. In United States 
v. Oakley,’ a larceny case where the defense was 





5. A generous interpretation of the Manual provisions seems to meet 
the reformulation of the burden of proof rules suggested by 
Guttmacher and Weihofen, op cit. supra note 3 at 415. 

While definite proof should be required of the existence of 
mental disorder, when it is once shown that the defendant has 
such a disorder the burden should be on the prosecution to 
prove that he was nevertheless capable of knowing [the nature 
and quality of his act and] that it was wrong, and [where 
irresistible impulse is a defense] that he acted with volition. 
(Bracketing supplied.) 

6. 3 USCMA 714, 14 CMR 132 (1954); see also United States v. 
Looff, 4 USCMA 36, 15 CMR 36 (1954). 
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irresistible impulse to steal—a kleptomania 
form—the issue concerned the proper instruc- 
tions given by the law officer. After instructing 
on the formulae to support a finding of mental 
responsibility, the law officer completed his 
charge by stating: 
The accused is presumed to be sane at the time of the 
alleged offense. This presumption remains in effect 
until, from the evidence, a reasonable doubt of his 
sanity at the time in question appears. When how- 
ever, as in this case, substantial evidence tending to 
prove that the accused was insane at the time of the 
alleged offense is introduced, the sanity of the accused 
is an essential issue of fact. (Emphasis supplied.) 


The court supporting this instruction held: 


Viewed as a whole, the charge is so worded that 
whether sanity is a true presumption as asserted by 
the Government or a mere administrative device af- 
fecting the duty of producing evidence of the presumed 
fact, as contended for by the accused, is immaterial 
because the law officer did not permit the court-martial 
to give weight to the presumption of sanity. ... 


In concurring Judge Ferguson posed a new pos- 
sibility in such cases: 


In sum, then, I believe it improper to advise the mem- 
bers of a court-martial that the accused is presumed 
to be sane when sufficient evidence has been introduced 
to raise an issue concerning his mental responsi- 
bility. . . . It should be equally apparent that, should 
no such issue be raised, instructions on sanity are 
normally not required, for there is little reason to 
present legal principles to a jury in vacuo. 


Ill 


“PARTIAL INSANITY” OR 
“PARTIAL MENTAL RESPONSIBILITY” 


Partial insanity is much like being partially 
pregnant—there is no such thing. Yet about 
half or less of the states recognize the doctrine 
of partial insanity. The Armed Forces, too, 
acknowledge and utilize this concept. One mili- 
tary writer discussing the development of the 
rule of partial mental responsibility suggests 
that the concept is now referred to as “lack of 
mental capacity to intend.” * This phrase, al- 
though used on occasion, has not yet succeeded 
in obliterating the other descriptive phrases 
used in cataloguing this rule. An accused 
whose mental unsoundness is not so pronounced 
as to gain an acquittal may, nevertheless, bene- 
fit where the offense charged against him in- 
volves a particular type of criminal state of 

7. 11 USCMA 187, 29 CMR 3 (1960). 
8. Manson, “‘Lack of Mental Capacity to Intend—A Unique Rule”, 


Military Law Review, Department of the Army Pamphlet 27-100- 
4, April 1959. 
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mind. If because of his mental difficulties he 
was unable to harbor the requisite intent for the 
commission of the offense charged, the degree 
of the offense may be reduced to a lesser in- 
cluded offense for which no specific criminal 
intent is required. This is not to be confused 
with the benefits provided for in the pre-sentenc- 
ing provisions of paragraph 123 of the Manual, 
which authorizes a court to consider any evi- 
dence with respect to the mental condition of 
an accused which falls short of creating a rea- 
sonable doubt as to his sanity. Such considera- 
tion would be for the purpose of mitigating the 
sentence, as distinguished from a reduction of 
the offense itself into something less, in degree 
or kind, than originally charged. Nor is it to 
be too closely analogized with the concept of 
“Diminished Responsibility” developed by the 
courts of Scotland-since 1867. The Diminished 
Responsibility court rule is limited to cases of 
homicide. 


At that time, members of a jury in a trial for murder 
were instructed by the judge that, while it was diffi- 
cult to recognize the crime involved as anything less 
than murder, “it was not beyond their province to 
find a verdict of culpable homicide,” equivalent to 
manslaughter.’ 


This judge-developed law of Scotland was im- 
ported into England in statutory form. Glan- 
ville Williams, commenting on the Legal Theory 
of Diminished Responsibility, stated: 


The purpose of the provision is to save the judge from 
having to pass a formal sentence of death in a case 
of insanity outside the M’Naughten Rules, where the 
sentence would not in any case be carried out, and 
also to give a measure of recognition to mental ab- 
normality short of insanity.” 


Although the Scotch and English juries under 
the Diminished Responsibility rule do not havea 
test, other than conscience, to apply in reducing 
the degree of a homicide, it probably has the 
same ultimate effect as does the partial insanity 
concept of the American courts, and especially 
the military courts-martial where even though 
the triers of fact are given guidance in terms of 
the diminution or absence of the particular 
criminal state of mind the real test is the desire 
to avoid infliction of the punishment called for 
by the major offense charged. 

In the United States v. Higgins™ the Court 
of Military Appeals acknowledged the possi- 
bility that an instruction should be given con- 


9. Glueck, “Dilemmas in the Partnership of Law and Psychiatry”, 
Law and Psychiatry Cold War or Entente Cordiale? 24-25. [The 





Johns Hopkins Press, Baltimore, 1962]. 
10. Williams, G., Diminished Responsibility, 1 Medicine, Science and 
the Law, 41-53, Oct. 1960. 
ll. 4 USCMA 143, 15 CMR 143 (1954). 
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cerning “partial criminal responsibility.” The 
court was considering a charge of disrespectful 
conduct toward, and willful disobedience to, a 
superior officer, and a charge of assault and 
battery. Asa result of heavy drinking the ac- 
cused claimed not to remember a thing about the 
episodes. Evidence, apart from the heavy 
drinking, was introduced to show a pre-existing 
head injury from childhood, and previous 
“blackouts” on occasion. The Court held “as 
part of a general discussion of the problem of 
amnesia—as distinguished from intoxication— 
we think it necessary to observe that amnesia, 
plus other evidence of mental shortcomings, may 
require an instruction not only on insanity, but 
also on the possibility of partial criminal re- 
sponsibility. Inother words, we would consider 
that the existence of mental processes, such as 
intent or premeditation, necessary for convic- 
tion of certain crimes, may be negated by a 
showing that the accused’s mind could not enter- 
tain those processes.” The language of this de- 
cision suggests that the military court follows 
the medical approach recognizing that there are 
graduations between sanity and insanity, and 
that these different graduations may affect the 
capacity of an accused to criminally intend the 
wrongful act alleged against him. In the 
Higgins case the Court devoted much considera- 
tion to the Fisher ** and Hopt** cases. 

The Court of Military Appeals noted that 
“(I)n Fisher, . . . the majority distinguished 
the prior pronouncement in Hopt by pointing 
out that it stemmed from a specific statute. 
Since that statute is closely approximated by 
the directive provisions of the Manual for 
Courts-Martial, par 154a(2), no distinction is 
available to us. Moreover, if an accused per- 
son may lessen his criminal responsibility by a 
showing that he was not able to entertain pre- 
meditation, intent, or knowledge due to volun- 
tary intoxication—a condition largely within 
his own control, and disapproved by society and 
the law—we would regard as anomalous a 
refusal to permit a showing that premeditation 

. was or might be wanting due to some 
mental derangement—usually without the 
accused’s control .. .” 

While much of Judge Brosman’s opinion in 
the Higgins case, quoted above, is dicta, the 
fact that the three judges then members of the 
court concurred in the opinion strongly sug- 
gests that the court will continue to acknowledge 
mental disorder less than legal insanity as a 
factor in measuring the severity of the crime, 


12. Fisher v. United States, 328 U.S. 463 (1946). 
13. Hopt v. People, 104 U.S. 631 (1881). 





NOVEMBER 1963 











and the resultant punishment which may be 
imposed. 
The court alluded to the logic of permitting 
a partial mental responsibility defense viewed 
and compared in light of the lessened criminal 
responsibility defense available to an accused 
based on his voluntary intoxication. The Re- 
port of the American Bar Foundation on the 
rights of the mentally ill is to the same effect."* 
The proponents of partial responsibility argue the 
undeniable logic of the position and its humanity. 
They point to the treatment the law extends to al- 
coholics. Generally a man sufficiently drunk is con- 
sidered incapable of premeditation and deliberation 
and, accordingly, his crime is reduced to 2nd degree 
murder (22 C.J.S. Crim. Law Par 68 (1940) (Weihofen 
and Overholser, Mental Disorder, Affecting the Degree 
of a Crime, 56 Yale L. J. 959, 969 (1947)). If aman 
who voluntarily becomes drunk is to be relieved of 
the harsher punishment, a fortiori an accused who is 
unable to premeditate and deliberate because of an 
involuntary mental condition should be shown equal 
leniency. 


Not long after the Higgins case the Court of 
Military Appeals handed down its decision in 
the United States v. Kunak, a landmark case 
in the military on the subject of partial insanity. 
Kunak was convicted by general court-martial 
of premeditated murder and sentenced to death. 
The only defense at trial was the lack of mental 
responsibility. The evidence offered by the ac- 
cused to show mental irresponsibility came from 
lay witnesses, whereas the government wit- 
nesses were psychiatrists who testified that the 
accused was sane. Upon review by the Board 
of Review, Kunak was examined by civilian 
psychiatrists who concluded that the accused 
was not mentally responsible at the time of the 
homicide. The Board considered the case again 
after receiving the reports of the civilian psy- 
chiatrists and again found that the accused was 
mentally responsible. Ultimately, the Court 
of Military Appeals reversed on the ground that 
the law officer had failed to instruct on the issue 
of mental disorder short of insanity, in deter- 
mining the accused’s capacity to premeditate. 
In so doing the court said: 

Significantly missing in this case is an instruction to 
the effect that if in light of all the evidence the court- 
martial had reasonable doubt that the accused was 
mentally capable of entertaining the premeditated 
murder it could find the accused not guilty of that 
degree of the crime.” 


The instructional error was here fatal to convic- 





14. Lindman and McIntyre, The Mentally Disabled and the Law, 
355 [Univ. of Chicago Press (1961) ]. 

15. 5 USCMA 346, 17 CMR 346 (1954). 

16. Id. at 362. 
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tion. 


ment for an instruction on partial insanity. 


The difference, however, appears to be based on [ 


the evidence admitted in the case and not ona 
refusal to recognize partial insanity as a con- 
cept for application in appropriate cases. 

The court did give recognition to the fact that 
the problem of partial insanity was one of indi- 
vidualized facts and not a theoretical exercise. 
It is interesting to note that in civilian courts 


the doctrine of “‘partial criminal responsibility”, | 


or partial insanity, where it is accepted, is al- 
most exclusively limited to the crime of premed- 
itated murder. Referring again to the Report 


of the American Bar Foundation on the Rights f 


of the Mentally Ill, the following comment is 
made: 
Although the underlying rationale of partial responsi- 
bility would seem applicable to any crime calling for 
some “specific intent” on the part of the accused, in 
practice the doctrine has been used almost exclusively 
in the reduction of 1st degree murder to 2nd degree 
murder. (People v. Gorshen, 51 P2nd 492 1959— 
Calif.) A good number of jurisdictions have refused 
to accept it for even this limited purpose. (Fisher v. 
United States and cases collected in 166 A.L.R. 1194 
(1947) ).* 
Both the Kunak and Edwards cases involved 
premeditated murder. The Court of Military 
Appeals, as then constituted, probably did not 
contemplate extending “partial responsibility” 
beyond a reduction of premeditated to un-pre- 
meditated murder. Judge Latimer, in his con- 
curring opinion in the Storey ’ case, asserted 
as much when he wrote: 
Kunak was, as I have suggested, a murder offense 


and our holding in that case limited the use of a mental f 


condition less than legal insanity to capital offenses. 


However, the Court of Military Appeals did ex- 
tend the rules of partial insanity to cover the 
specific intent involved in the offenses of robbery 
and assault with intent to commit murder in 


In the United States v. Edwards * the Court : 
reached the opposite conclusion as to the require- | 








United States v. Carver.” This case, with over- 
tones of murder, is not the type of holding upon 
which military lawyers could rely on the ques- 
tion of future extension of the partial insanity 
concept to crimes of a less serious nature in- 
volving a specific intent. 

With the change in the composition of the 
court there was some indication that Carver 
might have been a high-water mark in expand- 
ing the effect of the mental tests for criminal 
17. 4 USCMA 299, 15 CMR 299 (1954). 

18. Op cit. supra note 14 at 355. 


19. United States v. Storey, 9 USCMA 162, 25 CMR 424 (1958). 
20. 6 USCMA 258, 19 CMR 384 (1955). 
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responsibility. This did not prove to be the 
situation. The court went on to refine and ex- 
plain the partial insanity concept in subsequent 
cases, extending it to crimes involving knowl- 
edge as well as specific intent. 

An Army Board of Review, in a case of an 
aggravated assault, approved an instruction that 
if the court had a reasonable doubt as to the 
accused’s mental capacity to entertain a specific 
intent to commit the offense charged, the court 
must acquit him. 

In United States v. Milam * the accused, in a 
bad check case, testified he had been drinking 
heavily and could not remember writing the 
checks. The court held that “a genuine in- 
ability or failure to recall the making and utter- 
ing of a check would, in an appropriate case, 
negate the existence of bad faith... .” (Em- 
phasis supplied.) The court found, however, 
that this was not an appropriate case since the 
claim of amnesia related only to the issuance 
of the checks and offered no insight into the ac- 
cused’s state of mind or intent upon discovery 
that the checks had been written but prior to 
presentation and dishonor. 

Judge Kilday, the newest member of the Court 
of Military Appeals, speaking for the court in 

United States v. Murph,” acknowledged im- 
plicitly that mental disorders may negate specific 
intent in crimes less serious than homicides. 
The case involved larceny and housebreaking— 
breaking and entering a German Post Office. 
The defense was a lack of the requisite mental 
capacity to entertain the specific intent required. 
The holding was that evidence of ancestral or 
other blood relatives’ mental disorders were in- 
admissible until independent evidence of the 
accused’s disorder had been brought before the 
court. Unfortunately for the accused, the in- 
dependent evidence presented showed the ac- 
cused to be “‘sane.” The language employed in 
the opinion indicates, however, that the court 
continues to accept the partial insanity doctrine. 
In the Oisten opinion ** handed down just three 
days after Murph, the defense was mental in- 
capacity to specifically intend in a charge of 
willful disobedience, and the effect of voluntary 
intoxication on knowledge that the victim of his 
striking was a superior officer. The issue for 
decision was whether the law officer was re- 
quired to instruct on intoxication as affecting 
knowledge. The court held that the law officer 
must instruct on voluntary intoxication as it 
12 USCMA 413, 30 CMR 413 (1961). 
United States v. Howard L. Murph, Airman Third Class, USAF, 
Appellant, No. 16,230, — USCMA —, 33 CMR —, April 12, 1963. 


23. United States v. Donald R. Oisten, No. 16,437, — USCMA —, 33 
CMR —, April 19, 1963. 
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affected knowledge just as he had so instructed 
concerning specific intent. Both the United 
States Court of Military Appeals and Service 
Boards of Review have tended to be cautious in 
elevating proferred evidence to the point of 
acknowledging an issue of mental capacity to 
entertain the requisite specific intent. 


IV 


CHARACTER AND BEHAVIOR 
DISORDERS 


The court has also proceeded to develop the 
partial insanity concept as applied to the psy- 
chiatrically described “Character and Behavior 
Disorders.” 

Certain mental conditions, though recognized, 
are not classified as mental diseases, defects or 
derangements within the tests prescribed in the 
Manual. Paragraph 1206 thereof, after out- 
lining the military test, proceeds to refine the 
mental disease test by stating: 

Thus a mere defect of character, willpower, or be- 

havior, as manifested by one or more offenses, un- 

governable passion, or otherwise, does not necessarily 

indicate insanity, even though it may demonstrate a 

diminution or impairment in ability to adhere to the 

right in respect to the act charged. 


The Court of Military Appeals faced the ques- 
tion of character or behavior disorder rather 
realistically in its first case directly on the 
matter. In the United States v. Dunnahoe,* the 
accused was charged with premeditated murder 
and sentenced to death. The accused had been 
diagnosed as having a character and behavior 
disorder described as an “aggressive reaction.” 
This was defined as a disturbance of one’s moral 
rather than mental faculties in the Army-Air 
Force Manual. Before the Court of Military 
Appeals it was argued that although the accused 
was legally sane, a character disorder should be 
considered as to the capacity of the accused to 
premeditate in regard to the alleged offense, 
and in this case the court-martial had not been 
so instructed. The court agreed. It concluded 
that the nature and severity of the character 
defect (and the extremely repulsive facts of 
the case) were such that the findings of guilty 
could not be affirmed in the absence of an in- 
struction to the members of the court that they 
might consider evidence of the accused’s men- 
tal condition in determining the accused’s ca- 


24. 6 USCMA 745, 21 CMR 67 (1956). 





See “Case Noted’—analyz- 
ing United States v. Dunnahoe, in 5 Utah L. Rev. 276. The 
author appears to be quite concerned that the decision is sus- 
ceptible to extension to less extreme cases. 
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pacity to premeditate. The repugnance of the 
facts may also have contributed to the interest 
of the court in extending the breadth of the 
mental responsibility test. 
Unanswered in that decision was what effect 
a character or behavior disorder would have on 
specific intent when the offense charged was of 
lesser seriousness. The court did say: 
We know of no good reason why military law should 
not embrace principles which keep the courts-martial 
abreast of medical science, particularly when the mili- 
tary medical service advances compelling reasons for 
their adoption. . . . Certainly, the state of mind with 
which a person commits a criminal act is material in 
determining whether he should be punished therefor, 
and, if so, how severely. 


The Dunnahoe holding seemed to invite the trial 
courts-martial to enlarge their inquiry in cases 
of this type beyond a strict test of the distinction 
between “right and wrong.” 

The kleptomania offense tried in United 
States v. Hinton * does not offer much guidance 
as to the direction the court might take concern- 
ing the character and behavior offenses. The 
accused there pleaded guilty, and on appeal 
raised the issue of improvidence of his plea, 
based on a pretrial confession admitted in evi- 
dence. In the confession the accused had said “I 
am in a mental condition where whenever I see 
something, I feel I have to take it, even though I 
do not need it.” The court in rejecting the de- 
fense issue on appeal held, inter alia, that inci- 
dental evidence of a mental condition is not 
proof of the existence of the condition to that 
degree which the law requires before it will hold 
harmless a person who commits an act which, 
but for the condition, would be criminal. 

Not until United States v. Storey ** did the 
question of character disorder in an offense less 
than murder get a thorough review. The ac- 
cused was charged with assaulting an Air 
Policeman in the execution of his duties and 
willfully discharging a firearm, both violations 
of the Uniform Code of Military Justice. He 
was convicted of both specifications and the con- 
viction was approved on review below. An Air 
Force psychiatrist made it clear that the accused 
was not legally insane. In his opinion the ac- 
cused was suffering from a mental disorder 
falling within the “character and behavior 
group”. Although he could distinguish right 
from wrong and adhere to the right, his ability 
to do so was impaired. The offenses were for 
the most part, in his opinion, the product of: 
“1. His psychiatric illness; 2. His minimal or 


25. 8 USCMA 39, 23 CMR 263 (1957). 
26. 9 USCMA 162, 25 CMR 424 (1958). 
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marginal intellectual ability; and 3. His state 
of alcoholic intake at that time.” He added that 
he did not believe the accused was capable of 
forming completely the degree of premeditation, 
intent, willfulness or malice called for by the 
nature of the charges. The testimony of the 
psychiatrist was the only evidence presented 
regarding the accused’s mental condition. 

In addition to the normal instructions for 
these offenses, “. . . the law officer instructed 
on voluntary intoxication and lack of mental 
capacity as these conditions affected the ac- 
cused’s ability to entertain the specific intent to 
willfully discharge a firearm or to recognize an 
air policeman.” 

The issue presented to the Court of Military 
Appeals was: “May a condition characterized as 
a character and behavior disorder cause a lack 
of mental capacity to intend?” 

After discussing the vast terminology descrip- 
tive of the many mental disorders and defects, 
the court majority pointed out that it was not 
concerned with definitions. : 

For this Court, therefore, the question is not one of 

classification but of effect... . £ Accordingly, we hold 

that it is the evidence presented concerning the dis- 
order which raises the issue and not the nomenclature 
used to classify it. 

Evidence in the case showed merely that his con- 
dition was one which would produce only an “im- 
paired ability” to form a specific intent and not a total 
“inability” to do so. More than partial mental im- 
pairment must be shown in order to raise the issue. 
There must be evidence from which a court-martial 
can conclude that an accused’s mental condition was 
of such consequences and degree as to deprive him 
of the ability to entertain the particular state of mind 
required for the commission of the offense 
charged. . .. We conclude, therefore, that the issue 
of lack of mental capacity to intend was not 
raised ... (Emphasis supplied.) 

Although no definitive study by military au- 
thorities has been discovered in this research, it 
should be noted that section 4.01 of the Model 
Penal Code is supplemented by the next succeed- 
ing section, 4.02, which is itself of considerable 
significance in measuring the effect of mental 
disorder at a criminal prosecution. That sec- 
tion provides in Subsection (1): 

Evidence that the defendant suffered from a mental 

disease or defect is admissible whenever it is relevant 

to prove that the defendant did or did not have a 

state of mind which is an element of the offense. 


This provision was introduced to lift the re- 
striction imposed in some jurisdictions, against 
admissibility of psychiatric evidence of mental 
disease or defect, where the state of mind of the 
accused, including “specific intent”, is relevant. 
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It is undoubtedly because little or no restriction 
exists in trials by courts-martial concerning 
such psychiatric evidence, that this ALI provi- 
sion was not viewed as of sufficient import to 
be considered for inclusion in any revision of 
the Manual for Courts-Martial. 

It took the concurring-dissenting opinion of 
Judge Latimer to point up one significant obser- 
vation in this (Storey) case, not discussed in 
the principal opinion: 


Kunak . . . was, as I have suggested, a murder of- 
fense and our holding in that case limited the use of 
mental condition less than legal insanity to capital 
offenses. I do not suggest that this is not the state 
of the law but I do not believe that a citation to Kunak 
adequately expresses the rationale which caused us 
to broaden that holding in some of our later cases. 
A full explanation is especially desirable when one 
considers that no other common law court has so 
held. .(ALI Draft No. 4) ...I have come across 
only one decision—outside of this court—which seems 
to suggest that the doctrine under discussion should 
be extended to all specific intent crimes.” 


This case, as noted earlier, stands for many 
things. Under this subdivision, however, it 
highlights the danger of classifying mental dis- 
orders within arbitrary boundaries, and it 
vaguely suggests that in the proper case the 
court might extend the partial insanity theory 
to situations where the crime charged is not a 
truly specific intent offense, “or have whatever 
other state of mind is required for the offense 
charged,” contrary to the language of Kunak, 
supra, where the court said “. . . While a men- 
tal disorder something less than insanity, may 
interfere with the ability to premeditate, it does 
not free from responsibility an accused who 
commits a crime involving only a general in- 
tent.” The Court of Military Appeals has for- 
tunately looked beyond the classification of 
mental disorder to the “effect” of the particular 
disorder. “. .. (I)t is the evidence pre- 
sented concerning the disorder which raises 
the issue and not the nomenclature used to 
classify it.” 

Having quoted the court’s approach to the 
question of mental disorders less than insanity, 
27. “In the case of Stevens v. The State, 31 Ind (Black 485 (1869)), 

the court stated at page 491: 

in a criminal case, the jury must be satisfied beyond a reason- 
able doubt of the defendant’s mental capacity to commit the 
crime charged. This is but an application of the general prin- 
ciple, that the criminal intent must be proved, as well as the 
act: that without a capable mind, such intent cannot exist, the 
very element of crime being wanting. Such terms as “criminal 
intent”, “vicious will’’, and “‘use of reason’’, are used in a very 
broad and general sense, including the idea that the mind must 
be in such a reasonable condition as to be capable of giving a 
guilty character to the act. The will does not join with the act, 
and there is no guilt, when the act is directed or performed by 


a defective or vitiated understanding. So far as a person acts 
under the influence of mental disease he is not accountable. 
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one final case should be mentioned because of 
the interesting theory developed by the defense, 
and its relationship to the nomenclature the 
court wants left in the hands of the experts. 
In United States v. Fleming,“ a Korean pris- 
oner of War case, the defense requested an 
instruction as to the effect of PHYSICAL im- 
pairment on the accused’s ability to adhere to 
the right, and to resist his captors. The re- 
quested instruction, refused, was to the effect 
that the court must find the accused not guilty 
if it found that his ability to adhere to the right 
was so impaired or diminished by harassment, 
deprivation, degradation, or physical impair- 
ment, so as to make it impossible for him to 
refuse to comply with the demands of his cap- 
tors. The Court of Military Appeals held that 
the law officer properly refused to give the in- 
struction. It was, said the court, an effort to 
combine elements of the duress, coercion and 
insanity defenses. To permit this would have 
changed the test of insanity as it had been ear- 
lier approved by the court and as it is set forth 
in paragraph 1206 of the Manual. 


Vv 


MENTAL DISORDERS IN GENERAL 
INTENT OFFENSES 


A mental disorder less than insanity as under 
paragraph 120b, MCM, does not exonerate an 
accused from responsibility for the commission 
of a crime involving only a general intent. This 
is the view of the court expressed in Kunak. 
Yet in Storey, supra, as noted and quoted in the 
preceding section, there is language suggestive 
of the use of the partial mental responsibility 
rule even in general intent-type cases. The 
language could be interpreted to mean that the 
court under the partial insanity rule has adopted 
a test based solely upon whether the accused was 
capable of forming the kind of criminal intent 
required for the offense charged—and this might 
include in addition to premeditation and specific 
intent, a general intent, in terms of malice or 
willfulness, and perhaps, even negligence. 
Adoption of this theory would probably present 
the question of whether the same theory should 
not apply to all cases where insanity is raised 
as an issue, and not be limited to the cases of 
partial responsibility. This would in turn open 
the door to by-passing the present tests set forth 
in the Manual which the court earlier indicated 
it doubted it had the power to do.” It is doubt- 
28. USCMA 543, 23 CMR 7 (1957). 

29. United States v. Smith, 5 USCMA 314, 17 CMR 314. (1954) In 
the recent case of United States v. Ramon P. Smith, 13 USCMA 
32 CMR 105, May 1962, the court, speaking through Judge Kilday 
indicated that it no longer views the Manual for Courts-Martial 
as absolutely binding the court in certain matters. The issue, 
however, concerned the requirements for corroboration of confes- 
sions but it may be symptomatic of a new willingness to venture 


away from the strictness of the Manual rule on mental responsi- 
bility. 
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ful that the court in fact intended by the lan- 
guage used in Storey, to go beyond the present 
utilization of the partial insanity rule. This 
belief is bolstered by a Board of Review case on 
the subject in the Russo *° case, necessarily con- 
sidered by the court. There it was ruled that 
the law officer was correct in instructing the 
court that voluntary intoxication was not a de- 
fense to unpremeditated murder. This case 
came up for review by the Court of Military 
Appeals after it had handed down its opinion in 
Storey. Although the court reversed the Board 
of Review decision, it was for reasons not re- 
lated to the general intent issue decided by the 
Board of Review. 

It appears that for the present at least the 
court will not go beyond its already advanced 
holdings concerning the partial insanity, or lack 
of mental capacity to intend, to invade the field 
of general intent. Rather, the likely course is 
to refine the existing rule in premeditation, 
specific intent, knowledge-type cases with the 
danger that it may add restrictions by so doing, 
as it appears to have done in the Storey case 
itself when it said: 

. .. There must be evidence from which a court- 
martial can conclude that an accused’s mental condi- 
tion was of such consequences and degree as to deprive 
him of the ability to entertain the particular state of 
mind required for the commission of the offense 
charged. . . . In the instant case there is a complete 
absence of any evidence showing lack of capacity to 
intend, as distinguished from an impaired ability to 
intend. 


In a later section the question of legislation 
or Presidential Executive Directive to alter the 
present Manual for Courts-Martial tests for in- 
sanity will be briefly covered. Itis in that area 
that any changes to or extensions of the present 
court-developed partial insanity rules will arise, 
and not by court decision. 


VI 


CHANGES IN THE MILITARY TEST 
OF MENTAL RESPONSIBILITY 


Like its civilian counterpart, the military 
justice institution, through its Boards of Re- 
view and its Court of Military Appeals, has from 
time to time reviewed and rejected proposed 
changes in the law. Proposals, concerning the 
effect of mental disorders upon an accused’s 
responsibility for offenses, similar to those pro- 
posed to courts elsewhere, have been presented 
30. ACM 15851, 28 CMR 812, citing United States v. Stokes, 6 USCMA 


65, 19 CMR 191 (1955); United States v. Morphis, 7 USCMA 748, 
23 CMR 212 (1957). 
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to the military courts. Two of the proposals of 
direct concern here are, first, the proposal to 
adopt the Durham rule, and second, the ad- 
ministrative proposal to adopt the American 
Law Institute’s Model Penal Code rule." 


A. 
CONSIDERATION OF THE DURHAM RULE 


The landmark case on mental responsibility 
in the Armed Forces is United States v. Smith,** 
wherein the court had been urged to adopt the 
Durham rule. The opinion, written by the late 
Judge Brosman, deals with the adequacy of the 
Manual test for mental responsibility. 

The so-called Durham rule is in a sense a re- 
incarnation of the rule adopted by the New 
Hampshire court in 1871 which rejected the 
M’Naghten rule as inadequate. 


. . . the verdict should be “not guilty by reason of 
insanity” if the killing was the offspring or product 
of mental disease in the defendant. .. .* 


Durham remolded the language but retained the 
concept of the New Hampshire court. 


. .. An accused is not criminally responsible if his 
unlawful act was the product of mental disease or 
mental defect. 


The Durham rule is intended to encompass 

within its scope those instances of “irresistible 

impulse” which are not sudden, but instead are 
the consequence or result of brooding and re- 
flection. According to the commentators the 

Durham test is a factual one, and not legal or 

moralistic. It permits the psychiatrists to re- 

late without inhibition of ethical strictures the 
medical concepts of mental disorders. It does 
not call on the experts to opinionate as to an 
accused’s capacity to make moral judgments. 
The Court of Military Appeals in its detailed 
and comprehensive consideration of the Durham 
rule stressed that the Durham test of causa- 
tion—the product of mental disease or defect— 
was too broad and uncertain for a military court 
to adopt at present.** Durham was considered 

31. Section 4.01 Model Penal Code, The American Institute, Proposed 
Official Draft, May 4, 1962. 

32. 5 USCMA 314, 17 CMR 314 (1954). 

33. State v. Jones, 50 NH 369, 9 Am. Rep. 242, 264 (1871). See also 
State v. Pike, 49 NH 399, 6 Am. Rep. 533 (1869). 

34. Cf. Chase v. State, 369 P2d 997 (1962) is a case of first impression 
and the court adopted the M’Naghten rule, rejecting the irresisti- 
ble impulse modification and the Durham rule. The court held: 

. . - that the essential terms of the Durham rule were unde- 
fined, that expert opinion was conflicting as to their proper 
definition, and that psychiatric testimony under the standard 
was technical and complex. Therefore the Durham standard 
was rejected because it had no real meaning to the court and 


did not provide clear and simple principles upon which a jury 
could base its verdict. 
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to afford members of the court too little guidance 
for determining standards of exoneration on 
grounds of mental disease, thereby placing a 
premium on the ability to hire glib counsel 
and expensive expert testimony! * Professor 
Weihofen, acknowledging some of the same diffi- 
culties in the Durham test, stresses 


. . . the fact that scientific judgment as to the causal 
connection between the disorder and the criminal act 
may be difficult is no reason for not asking the expert’s 
opinion. The jury is going to have to decide that 
issue, and we should give them the benefit of any light 
that the witness may be able to give them.” 


With respect to the lack of guidance offered 
by Durham, the comparison is, of course, with 
the M’Naghten test in its modified Manual form. 
The clearness and precision of that test may be 
bottomed on familiarity from long association, 
and from the apparent lack of ambiguity in the 
relatively simple language employed. To de- 
part from conversationally palatable words like 
“right and wrong” for a stranger word “prod- 
uct’, may be the irrational basis for much of our 
“logical” resistance. “But while at first blush 
a reading of the right-and-wrong test makes it 
seem commendably clear, the long history of liti- 
gation over the meaning of the various words it 
employs shows this impression to be illusory.” * 

The principal reasons for rejection of Durham 
have already been noted. There were other 
reasons mentioned by the court which also 
weighed heavily against a change. The court 
was concerned with the potential increase in 
malingering under Durham, without adequate 
facilities for detecting the malingerer. It men- 
tioned too that unlike many other jurisdictions, 
no more than a reasonable doubt of sanity is 
required to acquit the accused yet acquitta] does 
not automatically mean commitment or other 
hospitalization. In view of the experiences thus 
far in the District of Columbia, the Military 
court’s fears so far as the ease of acquittal is 
concerned may have been overly pessimistic. 
The problem of what to do with an accused 
acquitted on the basis of insanity is not as easily 
resolved. The services in general are not 
equipped to handle mentally disordered people— 
but perhaps of even more importance is that 
initially at least, an acquittal does not include 
the reasons behind it—and there is no way of 
knowing whether it was the defendant’s mental 
condition or other weakness in the government’s 
evidence that brought about the not-guilty 
finding. 

35. “Cases Noted’’, 4 Utah L. Rev. 419. 
36. Weihofen, Henry, “In Favor of The Durham Rule”, Chap. IX, 


153-164, Crime and Insanity (Nice ed.). 
37. Id. at 158. See also Weihofen, “Urge to Punish”, p. 93. 
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There is some doubt that the Court of Mili- 
tary Appeals’ rejection of Durham was entirely 
based upon the dangerous quality of the factual 
test involved. The language of the court in 
other cases, such as Higgins, Kunak, and Car- 
ver, supra, suggests a strong sympathy for liber- 
alizing the test of mental responsibility, which 
the court has done in fact by giving broad con- 
notation to the word “completely” in relation- 
ship to deprivation of an accused’s ability to 
distinguish right from wrong, invoking the par- 
tial mental responsibility concept and including 
character and behavior disorders within the 
tests. An underlying inhibitor to the possible 
inclination of the court to adopt the more liberal 
Durham rule, however, is the authority of the 
Manual itself. Addressing itself to another 
problem the court, speaking through Judge Lati- 
mer with the concurrence of Judge Brosman, 
said: 

. .. We have consistently recognized that where a 

Manual provision does not lie outside the scope of 

the authority of the President, offend against the 

Uniform Code, conflict with another well-recognized 

principle of military law, or clash with other Manual 

provisions, we are duty-bound to accord it full weight. 


And therefore, of course, the court might be act- 
ing beyond its power if it should adopt a new 
rule. Chief Judge Quinn has expressed a more 
liberal view toward changes in the Manual. 
Significantly, he is the only remaining member 
of the court as constituted at the time the above 
opinion was announced. In the more recent 
case of United States v. Ramon P. Smith, the 
court’s deference to the Manual is less pro- 
nounced. As in Villasenor, it was here con- 
cerned with the corroboration rule prior to 
admitting a confession in evidence and the ques- 
tion was whether the court could or should 
adopt the less stringent rule of Opper v. United 
States *° as the test rather than to continue to 
use the more restrictive Manual rule. Judge 
Kilday, writing the majority opinion, said: 
. . . [the question is] whether paragraph 140a, supra, 
(MCM 1951) is a valid exercise of the power thus 
delegated and, as such, carrying the force of law. 
Some of the cases in this Court, in referring to para- 
graph 140a, state the same “is binding on this Court.” 
This is possibly unfortunate language insofar as it 
may carry a connotation that this Court is in anywise 
bound by Presidential directives or regulations any 
more than is any other court. Manifestly, any such 
implication must be rejected. But, at the same time, 
we fully agree that a valid regulation promulgated by 
the President, in conformity with a power properly 
delegated to him by the Congress, has the force of law 
and is entitled to consideration by this court, as by all 


38. 13 USCMA 105, 32 CMR 105 (1962). 
39. 348 US 84 (1954). 
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others, in that light. 


Chief Judge Quinn, dissenting, stated that the 
Manual does not define a separate and distinct 
rule of evidence but incorporates into military 
procedure the general rule prevailing in the 
regular Federal courts. His approach would 
facilitate acceptance of a change in the rules 
more readily than would the majority rule which 
ultimately acknowledges that the regulation in 
question was within the properly delegated 
legislative authority, having therefore the force 
of law. Projecting the reasoning of the court 
here in terms of the mental responsibility tests, 
it is doubtful that the court will do more than 
possibly liberalize the existing rules, especially 
in the area of “lack of capacity to intend”, and 
that any drastic change to the rules will have to 
come either by Congressional enactment, or by 
Presidential directive, the latter being the more 
likely. 

Apart from the speculation on the court’s 
attitude, it should be pointed out that there is 
not the great dissatisfaction with the present 
mental responsibility tests that apparently 
exists in other jurisdictions. Partly, this is due 
to the nature of the military community itself. 
Its people are not born into membership but 
enter through a screening process, whether 
voluntarily or otherwise. The screening, of 
course, eliminates a considerable number of 
prospective members whose mental condition 
might create problems within the military 
community. 

But, the experts themselves have not voiced 
the strong objections heard in other quarters. 
The military psychiatrist for one thing is given 
more guidance in his responsibilities as they 
relate to forensic psychiatry. TM 8-240, 
“Psychiatry in Military Law” an Army-Air 
Force publication used throughout the Armed 
Forces, was written to assist the psychiatrist. 
It enables him to more properly understand mili- 
tary justice and to effectively discharge his 
responsibilities as a psychiatric examiner and 
expert witness before a court-martial. Evena 
guide book designed to assist is subject to criti- 
cism, and TM 8-240 is not without its critics. 
It has been criticized as “the responsible agent 
for structuring and restricting psychiatric tes- 
timony in a court-martial to the detriment of the 
accused and the miscarriage of justice.” Gibbs, 
an Army psychiatrist,*° claims that 

. . . (f)ew military psychiatrists are advocates of the 

Durham Decision. For the most part we have not 





40. Gibbs, The Role of the Psychiatrist in Military Justice, Military 
Law Review, Department of the Army pamphlet 27-100-7 (1960), 
51, 54. 
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experienced any limitation on our testimony before 
a court-martial and have been spared the frustration 
that comes from only answering a few specific ques- 
tions. The military psychiatrist also writes many 
certificates of psychiatric evaluation. Many of these 
are subsequently introduced in court by stipulation. 
. . . He is free to include any pertinent information 
he so desires. Apparently many civilian psychia- 
trists have not been so fortunate and looked upon the 
Durham Decision as a legal principle which would 
allow them to testify freely as to their findings and 
recommendations regarding the accused. 


B. 
CONSIDERATION OF THE MODEL PENAL CODE RULE 


There does not appear to be any discussion 
in the holdings of the Court of Military Appeals 
concerning the American Law Institute pro- 
posed mental responsibility rule in the Model 
Penal Code. Perhaps this is due to the fact that 
the court had already reasoned it lacked au- 
thority to make any changes in the Manual for 
Courts-Martial test. The court suggested this 
limitation on its authority when it considered 
and rejected the Durham rule. This does not 
mean that the Model Code provisions have not 
been scrutinized and carefully considered by 
others in the military establishment. 

As a result of Board of Review decisions 
and Court of Military Appeals decisions in the 
Schick case, which case in turn sparked recom- 
mendations from two leading civilian psychia- 
trists, Dr. Manfred S. Guttmacher *! and Dr. 
Karl A. Menninger,*? the Office of the Judge 


41. An extract from Dr. Guttmacher’s letter of 3 January 1956, com- 
menting on the Schick trial in terms of the mental responsibility 
test used said: 

The most important questions and those most difficult to answer 
with conviction are those dealing with the patient’s criminal 
responsibility. It seems to me that were this case to be tried 
under the rules laid down by the U.S. Court of Appeals in the 
Durham case, the decision would not be nearly so difficult. I 
feel that a character neurosis of the severity of Sergeant 
Schick’s should be considered a mental disease, and that the 
act charged was the product of this disease. I know that there 
are some psychiatrists who hold that a character disorder, of 
whatever type or severity, should not be considered to be a 
mental disease. Without going into a discussion of current 
attitudes of what constitutes disease, I should like to state 
categorically that I consider this exclusion of all character dis- 
orders from psychiatric diseases as artificial and scientifically 
unsound; that it is, in my opinion, a distinction that has de- 
veloped largely because of its administrative usefulness and 
convenience. 

I should like to point out that the complexities and contradic- 
tions that arise in considering the problem of criminal respon- 
sibility in this case are not entirely unique. In my opinion 
there is need for a basic review of court-martial policies in 
regard to criminal responsibility. : 

42. A post script to Dr. Menninger’s letter of February 4, 1957 re- 
flects his concern with the existing, and current, military test for 
mental responsibility : 

P.S. Part of the difficulty in the Schick case procedure, in my 
opinion, stems fiom the instructions to medical officers and 
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Advocate General of the Army conducted a 
review of the military test concerning criminal 
responsibility as set forth in paragraph 120), 
of the Manual. There was considerable cor- 
respondence and a number of conferences with 
the Office of the Surgeon General of the Army 
representatives. These two offices considered 
Section 4.01 of the American Law Institute’s 
draft Model Penal Code, dealing with mental 
responsibility, together with its supporting ma- 
terials. After comparing the ALI provisions 
with those of the Manual for Courts-Martial, 
they concluded that the Model Penal Code recom- 
mended test was the only possible suitable alter- 
native. The almost complete absence in the 
files of recorded comments regarding a military 
Durham rule suggests that the researchers and 
conferees rejected that rule almost out of hand 
as the “product” of the court’s pronouncement 
in U.S. v. Smith, supra, that Durham would not 
be a satisfactory test for the Armed Forces’ 
requirements. 

As a matter of practical effect, to present a 
military Durham rule by way of a Manual for 
Courts-Martial modification, through Executive 
Directive, might precipitate a rejection of it by 
the court, as well as retard the case-law expan- 
sion of the present Manual test of mental 
responsibility. 

It may be due to these considerations that an 
agreement was reached among the Judge Advo- 
cate General and Surgeon General conferees to 
the effect that the American Law Institute test 
was “the only possible suitable alternative.” 
Reflecting this agreement, a special committee 
was appointed on 20 September 1957 to spe- 
cifically consider whether Section 4.01 of the 
Model Penal Code should be adopted as the mili- 
tary test for mental responsibility. This special 
committee on October 18th, 1957, recommended 
adoption of the proposed ALI test. The Army 
Judge Advocate General adopted the committee 
report and on that basis prepared a draft Execu- 
tive Order amending paragraphs 120) and 121 
of the Manual, which draft after appropriate 
liaison, concurrence and coordination was 
routed to the other services. 

The Army Judge Advocate General recom- 
military courts contained in the manual, Psychiatry in Military 
Law, wherein personality disorders are defined as “moral de- 
fects” rather than illnesses. With regard to borderline prob- 
lems, this Manual specifically instructs psychiatrists to do the 
impossible—to form a certainty which in many cases does not 


exist. 
Hence, regardless of your decision [President Eisenhower] in 





mended to Congress adoption of the ALI test of 
mental responsibility in the “Annual Report of 
The Judge Advocate General of the Army, Sub- 
mitted to the Committees on Armed Services of 
the Senate and the House of Representatives for 
the period January 1, 1957, to December 31, 
1957.” The test was phrased in terms of “sub- 
stantial”, rather than complete, inability (based 
on Model Penal Code, Art. 4 [Tentative Draft 
No. 4, 1955]). That the Congress did not adopt 
the recommendation of the Judge Advocate Gen- 
eral of the Army is self-evident, whether because 
it was too soon after the effective date of the 
Uniform Code of Military Justice, or because 
the Congress felt the recommended action should 
be taken by the President under Article 36, Uni- 
form Code of Military Justice, is not clear. 
There is some corollary to what I believe is 
the military reaction to change as hignh-lighted 
by the Navy Judge Advocate General comments, 
and the reaction of Judge Burger in Blocker,* 
in his quotation (footnote 26) from Roche, “The 
Criminal Mind” : 
Psychiatrists would not complain of the M’Naghten 
formula if it were put exclusively to the jury with 
the medical facts in evidence .. . 


Gibbs,** mirroring the military attitude from 

the medical standpoint, reported that: 
(F)ew military psychiatrists are advocates of the 
Durham Decision. [Reasoning applies equally to the 
Model Penal Code.] For the most part we have not 
experienced any limitation on our testimony before 
a court-martial and have been spared the frustration 
that comes from only answering a few specific legal 
questions. 


Reliance on the Military M’Naghten-irre- 
sistible impulse formula in the Manual fer 
Courts-Martial, however, is no guaranty that 
the court will continue to construe the test 
broadly. The proposed Model Penal Code test 
does tend to assure a consolidation of the gains 
already made by court decisions, and for this 
reason would and will be viewed with sympathy 
by many in the Armed Forces. Further, the 
Model Penal Code test is not a step into the dark 
since its outlines are already familiar to the 
military medical and legal practitioner. Sheldon 
Glueck’s comment ** is that the Model Penal 
Code test is 


. essentially a semantic expansion of the 
M’Naghten knowledge concept and the irresistible im- 
pulse idea [This approach strikes a pleasant sounding 
note for military enthusiasts of change especially be- 





this case, I respectfully suggest that you appoint a commission 
to study this problem and make recommendations for changes 
in the military manual, Psychiatry and Military Law, in accord- 
ance with the latest scientific findings regarding the nature of 
mental and emotional illness. 





43. Blocker v. United States, 288 F2d 853 (1961). 

44. Gibbs, “The Role of the Psychiatrist in Military Justice”, supra, 
note 40 at 54. 

45. Glueck, “Dilemmas in Partnership’, Law and Psychiatry, Cold 
War or Entente Cordiale?, 22 (1962). 
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cause the test also] requires that the accused lack 
only “substantial capacity” either to appreciate the 
criminality (wrongfulness) of his conduct or to con- 
form it to the requirements of the law. 


The enthusiasm of proponents of change for the 
ALI test was, of course, enhanced by disappoint- 
ment in the court’s rejection of Durham. 

For this reason, conferences continued to be 
held between the services, searching for an ac- 
ceptable change. The position of the Army 
Surgeon General by June of 1959 was that “Any 
change from the concept of the accused being 
completely deprived of his mental responsibility 
to one of something less than completeness would 
be acceptable to the psychiatrists.“ The use of 
the words ‘substantially deprived’, or ‘predomi- 
nantly deprived’ would be equally acceptable.” 

Substituting “predominantly” for “substan- 
tially” arose out of an earlier meeting of the 
Judge Advocates General where the Navy Judge 
Advocate General, apparently joined by the 
Air Force Judge Advocate General, suggested 
the following change in the present wording of 
the Manual for Courts-Martial: 


A person is not responsible for criminal conduct if at 
the time of such conduct as a result of mental disease 
or defect, he predominantly lacks capacity to distin- 
guish right from wrong or to adhere to the right con- 
cerning the particular acts charged. 


This language was offered to meet the approval 
of those who expressed skepticism with regard 
to the ALI Model Penal Code test but at the same 
time would accomplish a result hoped for by 
military psychiatrists. Subsequent consulta- 
tion with both military and civilian psychiatrists 
to consider the change in wording from “sub- 
stantial” to “predominantly” resulted in no ob- 
jection to this substitution or any other change 
to equivalent wording. The chief concern was 
to do away with the “absolute” rule; “Anything 
less than absolute impairment would be satis- 
factory.” 

This is the current status of changes to the 
mental responsibility test in the Armed Forces. 

“Predominantly” has not been adopted in lieu 
of “substantially” nor have any other changes 
been made thus far. It appears highly doubtful 
that changes will take place provided the court 
continues to construe the Manual provisions, as 
well as the “lack of capacity to intend” doctrine, 
liberally. 

Both the Court of Military Appeals and mili- 
tary authorities have reason to avoid over- 
enthusiastic espousal of proposed changes for 
the time being, particularly until the dust has 


46. Memorandum For: Record, JAGJ 1957/5155 of June 2, 1959 
(Army). 
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settled from the decisions of other courts on the 
subject. Some recent cases may serve as cau- 
tion lights against precipitous adoption of sub- 
stitute tests. For example, in Chase v. State“ 
the Supreme Court of Alaska, in a case of first 
impression, adopted the principles of M’Naghten 
and the irresistible impulse doctrine, despite the 
unusual opportunity to survey the entire field of 
mental responsibility tests, unfettered by earlier 
commitments to any one test. That court did 
provide that the accused must establish, by a 
preponderance of the evidence, both his inability 
to appreciate the nature and character of his act, 
and his inability to recognize whether the act 
was right or wrong. 

Again in State v. White ** the Washington 
high court rejected the Model Penal Code pro- 
posal in favor of the M’Naghten standard for 
testing mental responsibility, after an extensive 
analysis of the alternative choices. Another 
analysis of the policy considerations involved in 
adoption of the Model Penal Code is found in the 
Wisconsin case of State v. Esser.” 


Vil 
CONCLUSION 


If the decision in the Currens case *° should 
gain acceptance in other Federal and State 
courts there is reason to believe, based on the 
preceding sketchy outline of the military search 
for a substitute, that the Court of Military Ap- 
peals would favor adoption of the Currens- 
Model Penal Code test. That test, being a com- 
promise between the existing formula and the 
Durham rule, would be more palatable for the 
military lawyer because of its relationship to 
the Manual test, and more acceptable to the 
military psychiatrist than the Manual test be- 
cause it gives him more leeway on the witness 
stand, and because the essential phrase of Cur- 
rens, “lacked substantial capacity to conform”, 
permits him to avoid warping his conclusions 
regarding the accused’s state of mind. It has 
been stated that either Currens or Durham 
should be transitional remedies pending the 
elimination of capital punishment, change of 
public attitude toward punishment and venge- 
ance, and an evolvement of a correctional sys- 
tem that will truly rehabilitate the offender. 
Sanity tests then would no longer be necessary. 
Those espousing this view would prefer the 

(Continued on page 187) 





47. 269 P2d 997 (1962). 

48. 374 P2d 942 (1962). 

49. 115 N.W. 2d 505 (1962). 

50. United States v. Currens, 290 F2d 751 (3d Cir. 1961). 
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FEDERAL-STATE TAX COOPERATION AND 
ITS SIGNIFICANCE TO SERVICEMEN 


CAPT RUDOLF M. PLANERT, USA-R* 


W..:: STEADILY MOUNTING costs of 


governmental operations and services, states 
and their political subdivisions are casting 
about for sources of additional revenue. Such 
sources are opened up through enactment 
of new tax legislation and through more 
vigorous enforcement of tax statutes already 
on the books. Taxes on personal income 
have assumed a major role among sources of 
state revenue; presently 36 states and the Dis- 
trict of Columbia impose a personal income tax, 
and several of the remaining 14 states that do 
not presently have a personal income tax law ’ 
may be expected to enact one in the near future. 
The impact of this greater reliance by states on 
personal income taxes is being increasingly felt 
by members of the uniformed services. In the 
past, many states either provided by law for 
complete or partial exclusion of military pay 
from income taxation, or did not effectively en- 
force their income tax statutes against domicili- 
aries who were outside of the state, such as per- 
sons in the military service. Today, of the 36 
personal income tax states, only eight states 
exclude military pay completely from income 
taxation;* nine states provide for partial ex- 
clusions of military compensation, ranging from 
$1,000 to $3,000; * while the remaining nineteen 
states tax military compensation to the same ex- 
tent as does the Federal Government.* More 
significant for servicemen, however, are the 
stepped-up efforts being made by states to col- 
*Captain Rudolf M. Planert, USA-R (JAGC), is a Tax Law Spe- 
cialist, Tax Rulings Division, Internal Revenue Service, Washing- 
ton, D.C. While on active duty, Captain Planert was Chief, 
Personal Tax Branch, Legal Assistance Division, in the Office of 
the Judge Advocate General of the Army. He holds the B.A. degree 
from Kalamazoo College and the LL.B. degree from the University 
of Michigan. Captain Planert is a member of the Michigan bar and 
the American Bar Association, as well as its Section of Taxation. 
1. Connecticut, Florida, Illinois, Maine, Michigan (The City of De- 
troit imposes a 1% income tax), Nebraska, Nevada, Ohio (some 
major cities impose an income tax on residents), Pennsylvania 
(some of the major cities impose an income tax ranging from 
144% to 1.625%), Rhode Island, South Dakota, Texas, Washington 

and Wyoming. 


2. Alaska, Arkansas, Hawaii, Indiana, New Hampshire (taxes only 
income from dividends and interest), New Jersey, North Dakota, 





and Tennessee (taxes only income from dividends and interest). 

3. Arizona, California, Colorado, Kansas, Minnesota, Missouri, Okla- 
homa, Oregon and Wisconsin. (New York did allow an exclusion 
of active duty pay at a maximum rate of $100 per month for such 
pay earned between 1 October 1961 and 31 August 1962). 


\ 


lect the income taxes due. Yet, because state 
income tax rates are generally low, at least by 
comparison with Federal rates, no state can 
afford the audit and enforcement machinery em- 
ployed by the Federal Government. In the past 
decade or so, states have, therefore, become 
increasingly interested in the utilization of Fed- 
eral tax records. 

Utilization of Federal tax records by states 
originated as far back as the early 1920’s even 
before Congress in 1926 authorized by statutory 
enactment state inspection of Federal income 
tax returns. Until 1948 the Internal Revenue 
Service maintained all Federal income tax rec- 
ords in its National Office and information was 
made available to the states in the form of tran- 
scripts of Federal tax returns and audit adjust- 
ments. During the 1930’s and the 1940’s 
federal-state tax cooperation was primarily a 
“one-way street” consisting almost entirely of 
federal assistance to the states. In 1948 the 
Internal Revenue Service shifted tax records 
from its central office in Washington to the dis- 
trict offices and since that time state officials 
have used Federal tax records primarily through 
informal arrangements with the local District 
Directors of Internal Revenue. Recent years, 
however, have witnessed the emergence of 
formal exchange of tax information agreements 
between the states and the Federal Government 
that provide a basis for tax cooperation between 
the two levels of government of mutual benefit 
to both. 

Section 6103 of the 1954 Internal Revenue 
Code (26 U.S.C. 6103) is the present basic statu- 
tory authority which permits the inspection of 
Federal tax records by state governments for 
use in state tax administration. Under Sec- 
tion 6103 and the Federal Tax Regulations pro- 
mulgated thereunder,*® as well as other related 





4. New York and Delaware will tax their domiciliaries as “non- 
residents” if they do not maintain a permanent place of abode 
within the state but maintain a permanent place of abode with- 
out the state, and do not spend more than 30 days during the 
taxable year within the state. Utah taxes its domiciliaries who 
spend 510 days of any 18 consecutive months in a foreign country 
as “nonresidents” for such taxable years in which they are absent 
from Utah for 3 months or more. 

5. 26 C.F.R. 301.6103(a)—1 and 301.6103 (b)—1. 


183 NOVEMBER 1963 





sections of the 1954 Internal Revenue Code,° 
state officials have been given access to Federal 
returns relating to income taxes, estate and 
gift taxes, unemployment taxes, motor fuel 
taxes, and certain excise taxes (alcohol, tobacco 


and other excise taxes). The Federal Tax 
Regulations have construed the statutory au- 
thorizations very broadly so that information 
with respect to all Federal taxes is available to 
state officials both in regard to tax returns and 
audit adjustments. The Internal Revenue 
Service will not, however, disclose information 
which might affect prosecution or settlement in 
fraud cases. The recent trend has been to al- 
low disclosure of adjustments after a fraud case 
has been disposed of. Revenue Procedure 62— 
18 (1.R.B. 1962-27) provides in section 7, with 
respect to documents and information which 
may be inspected: 


State tax officers authorized (previously) to inspect 
returns may also inspect information returns, sched- 
ules, etc., designed to be supplemental to or to become 
a part of the returns as well as certain records and 
reports relating to returns, as follows: 

1. Schedules, information returns, protests, briefs, 
waivers, and other statements or documents de- 
signed to be supplemental to or to become a part 
of the return, may be inspected. 

2. Examiners’ reports may be inspected to the 
extent that such reports have previously been fur- 
nished to the taxpayer; therefore, the transmittal 
letter portion of a revenue agent’s report, or a sep- 
arate confidential report which contains information 
for Service use only, may not be inspected. 

3. Conference reports may not be inspected, with 
the exception of the pages showing recomputation 
of tax liability. 

4. Work papers of examiners, engineers’ reports, 
cover letters of the reports in which opinions are 
expressed, reports of special agents and interoffice 
communications may not be inspected unless specific 
authorization is given by the Commissioner. 

5. Inspection of claims for refund will be limited 
to the face of the claim only, since the back of the 
claim contains Service records. 

6. Typed copies of office copies of certificates of 
overassessment may be furnished; no photostatic 
copies of certificates of overassessment may be 
made. 


There appear to be few restrictions in state 
laws to inspection of state tax returns by Fed- 
eral officials. State tax laws give the Federal 
Government access to state tax records in several 
ways. Some states have by statute specifically 
opened state tax returns to Federal inspection, 
while others have excepted Federal officials from 
the effect of statutory provisions requiring 





6. 26 U.S.C. §§ 4102, 6106 and 6107 (see also: 26 C.F.R. 601.702: Pub- 
lication and Public Inspection). 
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secrecy of tax returns. In several states au- 
thority for Federal inspection is implied by the 
absence of statutory secrecy requirements. In 
a small number of states secrecy provisions in 
their tax laws appear to prohibit the opening of 
state tax records to Federal inspection. Though 
the number of states having such restrictions 
have not been tabulated, available information 
indicates that such prohibitions are so infre- 
quent as not to constitute a significant obstacle 
to Federal-state tax cooperation programs. 

The purpose of Federal-state tax cooperation 
is to detect through exchange of tax information 
between the two levels of government taxpayers 
who are delinquent in filing their Federal or 
state returns either through failure to file at all, 
or through omission of certain items from their 
returns. Federal-state exchange of tax infor- 
mation will also disclose the taxpayer who takes 
inconsistent positions on his Federal and State 
returns with respect to his tax liability through 
manipulation or misstatement of events, facts 
or transactions. As mentioned above; Federal- 
state tax cooperation extends not only to income 
taxes but to all taxes which are imposed by both 
levels of government. One of the most lucrative 
sources of additional revenue realized by the 
Federal Government through exchange of tax 
information with state government, is motor 
fuel taxes. In 1960 the Internal Revenue Serv- 
ice estimated that it received an additional 10.6 
million dollars in annual revenue through infor- 
mation furnished by the states. The largest 
yield in terms of dollar amounts came from state 
lists used in the enforcement of motor fuel taxes 
and the motor vehicle highway use tax.’ For 
the states, however, the most important form 
of tax cooperation with the Federal Government 
is in the area of income taxes. The scope of this 
article will, therefore, be limited to an examina- 
tion of the various forms of Federal-state co- 
operation in the administration and enforcement 
of income tax laws. 

Essentially, Federal-state tax cooperation 
may take one of five forms, or a combination 
thereof: (1) State use of information on Federal 
audit adjustments; (2) State-Federal income 
tax return comparison programs; (3) State use 
of Federal returns for specific taxpayers; (4) 
Matching of Federal and state taxpayer lists; 
and (5) Federal-State tax cooperation agree- 
ments. 

The mechanics of carrying out the various 
types of tax cooperation between the Federal 
Government and the states, depend largely on 





7. Federation of Tax Administrators, Research Report No. 48, Fed- 
eral-State Exchange of Tax Information, p. 21. 
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the income tax structure and enforcement ap- 
paratus of each of the participating states. 
Wide variances of income tax laws and proce- 
dures among the states make it very difficult to 
generalize meaningfully in describing how 
Federal-state tax cooperation is carried out in 
actual practice. The following discussion must, 
therefore, necessarily be confined to a brief de- 
scription of the salient features of each form of 
tax cooperation, and the citing of some repre- 
sentative examples which indicate how such 
cooperation is carried into effect. 


STATE USE OF INFORMATION ON FEDERAL AUDIT 
ADJUSTMENTS 


All of the income tax states now make use of 
Federal tax records in some form. Reports of 
Federal audit adjustments are the most produc- 
tive source of tax information for the states and 
are, therefore, most frequently used. Nor- 
mally, the use of Federal audit adjustments by 
the states is a routine matter. Data are being 
obtained on a daily, weekly or monthly basis, 
the weekly basis being most frequent. Some 
states limit the examination of aduit adjust- 
ments in terms of minimum amounts of Federal 
tax liability involved. Oregon, for instance, 
reported that its Federal tax minimum is $500, 
while Virginia observes a minimum of $25 or 
more in State tax liability... Most of the states 
use their own employees to obtain information 
on Federal audit adjustments. State employees 
will normally copy the information by hand at 
the Internal Revenue Service district offices 
while some states use photostat methods in this 
process. Approximately a dozen states receive 
these data automatically from the Internal 
Revenue Service either on special abstracts pre- 
pared by the I.R.S. District Office, or on forms 
drawn up by the state for this purpose. Thir- 
teen states, for which information is available, 
reported additional revenue resulting from state 
use of Federal audit adjustments during various 
12 months periods (involving taxable years 
1957, 1958 or 1959) which aggregated 9.7 mil- 
lion dollars.® 


STATE-FEDERAL INCOME TAX RETURN 
COMPARISON PROGRAMS 


Approximately sixteen states employ pro- 
grams for comparison of Federal and state 
income tax returns.*° These comparison pro- 
grams are normally conducted annually as a 
routine aspect of state income tax administra- 
tion, though a few states compare returns only 





" 8. Research Report No. 48, Ibid, p. 12. 


9. Id. at 14-15. (The thirteen states are: California, Colorado, 


\ 


on a special program basis. All principal Fed- 
eral tax forms are utilized in the comparison 
programs, though the extent of their use varies 
from state to state. Form 1040, U.S. Individual 
Income Tax Return, is used by all states which 
conduct comparison programs. Normally all 
returns are compared which indicate a state 
tax liability, though some states examine the 
Federal returns of all state taxpayers. The 
comparison programs are based on the data as 
they appear on the face of the Federal] tax forms, 
with principal emphasis being given to name 
and address of the taxpayer, his adjusted gross 
income and the exemptions claimed by him. 
Again state employees will transcribe the Fed- 
eral tax information either by hand or by photo- 
graphic process, and then compare the reproduc- 
tion with the taxpayers’ state tax returns. Data 
as to additional revenue derived from com- 
parison programs are available only for a few 
states, and dué to differences in tax rates and 
number of taxpayers involved, they naturally 
vary considerably from state to state. As an 
example, California reported that in fiscal year 
1959, 2,933,000 returns were compared, and 
86,465 returns were adjusted as a result of the 
comparison. Additional revenue obtained 
amounted to 3.6 million dollars at a cost of about 
700,000 dollars for the comparison program." 

Most states will also refer to Federal tax 
returns on an individual basis when investigat- 
ing the returns of specific state taxpayers. 
States which do not inspect specifically identi- 
fied Federal returns are those which inspect the 
returns of all of their state taxpayers through 
routine comparison programs. 

A number of states which do not conduct in- 
come tax return comparison programs match 
lists of Federal and state taxpayers. The ob- 
jective of this procedure is to discover taxpayers 
who have filed a Federal return but no state tax 
return. It differs from tax return comparison 
programs and from state use of Federal audit 
adjustments in that it is concerned only with 
names and addresses of taxpayers. States 
which match taxpayer lists do so only on an 
occasional basis. 


FEDERAL-STATE TAX COOPERATION AGREEMENTS 


Federal-state agreements in this area are a 
relatively recent development. The first infor- 


Connecticut, Delaware, Kentucky, Minnesota, Montana, New 
York, North Carolina, Pennsylvania, Rhode Island, Vermont and 
Wisconsin.) 

10. Id. at 16 (the sixteen states are: Alabama, Arkansas, California, 
Georgia, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Mon- 
tana, New Hampshire, North Carolina, Ohio, Oklahoma, Utah 
and Wisconsin.) 

11. Id. at 18-20. 
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mal agreements were concluded by the Federal 
Government with North Carolina and Wiscon- 
sin in 1950 onapilot basis. Colorado, Kentucky 
and Montana were the next states to participate 
in this test project. The first formal compact 
was concluded in 1957 with Minnesota. Today 
the Internal Revenue Service has formal tax 
cooperation agreements in effect with seventeen 
states ** and the District of Columbia. 

The main objectives of these formal coopera- 
tion agreements are two-fold: (1) to make the 
exchange of tax information between the Fed- 
eral and the state governments a two-way oper- 
ation of mutual benefit, and (2) to broaden the 
concept of Federal-state cooperation. These 
agreements are not limited to income taxes but 
extend exchange of tax information to other 
taxes, notably death taxes, highway user taxes 
and sales taxes. They also go beyond exchange 
of audit adjustments and returns between state 
tax departments and I.R.S. District Offices 
which had been the basis of earlier Federal- 
state cooperation. Federal-state coordinated 
audit programs have now been initiated under 
which certain classes of returns are assigned to 
the states for which their tax authorities may 
conduct joint state-Federal audits. The new 
compacts are designed to fit the administrative 
machinery in each state and must, therefore, 
vary in detail. Some principal features may 
be stated, however, which are common to all of 
the new agreements. 

First, for all states which impose income 
taxes, the compacts provide for the exchange of 
information obtained on audit of returns. 
Generally, information on audit adjustments is 
to be exchanged for tax deficiencies exceeding 
specified amounts. State audit adjustments 
with related audit documents will also be fur- 
nished to the Internal Revenue Service upon re- 
quest in cases where Federal adjustments 
appear indicated. In cases where criminal 
prosecution is involved there will be no exchange 
of information until disposition of the case. 
Second, most of the compacts establish a basis 
for cooperative audit programs by making avail- 
able to the states for audit cases which appear 
to have a “good potential” (i.e. tax deficiencies 
appear indicated) but cannot be audited by the 
Internal Revenue Service during its audit cycle. 
From these classes of Federal returns the state 
tax departments will select those returns for 
examination which are believed to result in the 
largest adjustments of both state and Federal 
taxes in relation to the cost of examination. 
12. California, Colorado, Illinois, Indiana, Iowa, Kansas, Kentucky, 


Maryland, Minnesota, Missouri, Montana, North Carolina, Ohio, 
Oregon, Utah, West Virginia, and Wisconsin. 
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Third, most agreements contain provisions for 
mutual exchange of information relating to the 
delinquent taxpayer, which will assist in locat- 
ing him or his sources of income. Finally, all 
of the compacts are sufficiently flexible so as to 
enable Federal and state tax officials to engage 
in other forms of cooperation not spelled out in 
the text of the agreements. Such flexibility is 
desirable and necessary in order to take advan- 
tage of new opportunities for the exchange of 
tax information that may arise through tech- 
nological advances, such as automatic data proc- 
essing. Agreements with several of the states 
already provide for possible development of 
joint programs for mechanical matching of 
returns. As stated above, existing statutory 
authority is broad enough to permit extension 
of Federal-state tax coordination into new 
areas, and to allow for development of new 
methods of exchanging information. 

In conclusion, it may be said that today there 
exists a closer collaboration between the Federal 
Government and the states in tax administra- 
tion and enforcement than ever before. The 
installation by the Internal Revenue Service of 
automatic data processing through a master file 
system based on taxpayer identification num- 
bers, and the trend among states to make their 
income tax laws conform to the Federal tax 
structure,“ promise an even closer Federal- 
state cooperation for the future. 

What is the significance of close Federal-state 
tax cooperation to the serviceman? Simply 
this: it is becoming increasingly difficult, and 
in a few years it will be completely impossible, 
for a soldier to escape payment of taxes which 
he may owe to the state of his domicile, even 
though he may be stationed away from his home 
state for many years. All members of the uni- 
formed services pay their Federal income taxes, 
and many are also paying the taxes required by 
their states. Yet, there remains a number of 
servicemen who in the past have failed to fulfill 
the tax obligations which they owe to their home 
states, either through carelessness or through 
ignorance of the law. In this connection, most, 
if not all, state laws provide that where no tax 
return is filed, there is no period of limitations 
applicable which would preclude the assessment 
and collection of back taxes; in addition, interest 
and penalties may be assessed. 

All servicemen should therefore take the fol- 
lowing three steps: 

First, inform themselves if they have a tax 
liability of their home state. They should not 
13. By the end of 1961 there were 17 states which imposed income 

taxes by direct reference to the Internal Revenue Code: Alaska, 

Connecticut, Delaware, Hawaii, Idaho, Iowa, Kentucky, Massa- 


chusetts, Minnesota, Montana, New Mexico, New York, North 
Dakota, Pennsylvania, Rhode Island, Vermont and West Virginia. 








wait ur 
thoritie: 
time the 
the law 
citizen 1 
some st 
for serv 
instance 
ever in 
Legal £ 
current 
Seco! 
their h 
prompt 
sistance 
for inf 
advice 

laws of 
Thir 
file the 
distric 


MENTA 
limitec 
over 0 
The 
discus 
the li 
doctri 
irresis 
& F 
disor¢ 
prive 
right: 
Weihc 
spons 
reduc 
51. Weil 





Mal 
tax b 
suran 
or lea 

In | 
that b 
the es 
it at 1 
61-12 
tical | 
wife 
impo: 
air, |} 
whicl 
dives 








re 
ral 
ra- 


eir 
al- 
ate 
nd 
le, 


ich 
en 








wait until they are contacted by the tax au- 
thorities of their home state, because by that 
time they are often already delinquent. Under 
the law it is the responsibility of the individual 
citizen to file his return when due. The laws of 
some states extend the time for filing returns 
for servicemen under certain circumstances, for 
instance, if they are stationed overseas. When- 
ever in doubt, a serviceman should consult his 
Legal Assistance Officer who is informed as to 
current tax laws. 

Second, if they do have a tax obligation to 
their home state, they should file their returns 
promptly and accurately. Again the Legal As- 
sistance Officer should be consulted not only 
for information as to “what is due,” but also for 
advice concerning special tax benefits that the 
laws of many states grant to servicemen. 

Third, servicemen should, whenever possible, 
file their Federal income tax return in the I.R.S. 
district director’s office within their home state. 





If they file their Federal return in the district 
director’s office within the state of their military 
assignment (and that state is not the state of 
their domicile), they should indicate on their 
return, in addition to their current address, 
their branch of military service, rank, service 
number and home state. This is in order to pre- 
clude the tax authorities of the state where the 
serviceman is stationed, from assuming upon 
an inspection of his Federal return that he is a 
domiciliary of their state and liable to taxation 
there. 

Finally, service members who are delinquent 
in their tax obligations to their home state should 
come in voluntarily and “settle up,” even though 
this might subject them to payment of back 
taxes. Such voluntary action, however, will in 
most cases negate any inferences of fraud and 
tax evasion on their part, and at least protect 
them from assessment of civil or criminal 
penalties for fraud. 





MENTAL DISORDERS (Continued from page 182) 


limited (or diminished) responsibility doctrine 
over other tests of the “‘sane-insane dichotomy.” 

The Court of Military Appeals has in fact, as 
discussed in sections II and III above, applied 
the limited responsibility (partial insanity) 
doctrine, not by rejecting the right and wrong- 
irresistible impulse test, but as a supplement to 
it. The court has done this when the mental 
disorder was not sufficient to completely de- 
prive an accused of his ability to distinguish 
right from wrong. As pointed out by Professor 
Weihofen,™ this concept of partial mental re- 
sponsibility if logically pursued, should not only 
reduce a premeditated murder to an unpremedi- 
51. Weihofen, H. ,The Urge to Kill, (1956). 





tated murder but should extend “to all crimes 
requiring a specific or even general criminal 
intent.” Few courts have even taken the first 
step of reducing premeditated murder to second 
degree murder. The Court of Military Appeals 
is one of the very few which has applied the 
rule in the less serious crimes requiring specific 
intent, knowledge or design. Even that, how- 
ever, has not extended the concept to encompass 
general criminal intent offenses. The very logic. 
of such extension suggests that in the proper 
case the Military high court would be willing 
to apply the rule to negate a generalintent. At 
that point, or before, a better course of action 
for the court would be to resort to the Manual 
right and wrong test to achieve the desired 
result on a more acceptable basis. 





Many service personnel are wasting a potential estate 
tax benefit when they purchase “King-Size” flight in- 
surance policies just before taking off by plane on TAD 
or leave. 

In a 1961 ruling the Internal Revenue Service said 
that benefits paid under such a policy are includable in 
the estate of the deceased insured if he had control over 
it at the moment of his death. This ruling (Rev. Rul. 
61-123, C.B. 1961-2, 151) held that, although as a prac- 
tical matter when the purchaser gave the policy to his 
wife before take-off time it would have been almost 
impossible for him to change the beneficiary once in the 
air, he nevertheless still retained the right to do so, 
which is one incident of ownership. It is necessary to 
divest oneself of all incidents of ownership of insurance 


_ 
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FLYING ANYONE? 
LEGAL ASSISTANCE NOTE 


in order to remove the proceeds from one’s estate. If 
the purchaser, however, executed an assignment of the 
policy to the named beneficiary, then the proceeds would 
not be a part of his estate. 

The best way to carry flight insurance and assure 
yourself that it will not be included in your estate is to 
either purchase an annual travel policy with owner- 
ship of it in the beneficiary or execute an assignment 
form each time you purchase a single flight policy. 
This form, which usually is available at airport insur- 
ance booths, assigns in writing all right, title and own- 
ership and incidents of ownership to the beneficiary. 
Safe journey! 


J. O. ROLFSON, ESQ. 
Head, Income Tax Branch 
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RECENT DECISIONS OF THE COURT OF CLAIMS 


Prepared by the Finance Branch, Office of the Judge Advocate General 


Injury Suffered by Reservist in Connection with Inactive Duty 
Training; “While So Employed” 

The decision of the U.S. Court of Claims in Meister v. 
United States, decided 12 July 1963 (Ct. Cls. No. 54-62) 
disturbs decisions of the Comptroller General of the 
United States upon the question as to when an inactive 
reservist is deemed to be employed on inactive duty train- 
ing within the meaning of 10 USC 6148(a). That sec- 
tion provides, in part, that a member of the Naval 
Reserve who is ordered to perform inactive duty train- 
ing, for any period of time, and is disabled in line of 
duty from injury while so employed, is entitled to the 
same pension, compensation, and hospital benefits as are 
provided by law or regulation in the case of a member 
of the Regular Navy of the same grade and length of 
service. 

Plaintiff in the Meister case proceeded from his home 
to a Reserve Training Center for the purpose of engag- 
ing in inactive duty training, specifically an inspection 
on the night of 8 March 1961, pursuant to appropriate 
authorization. He parked his car at the curb outside 
the fence which bounded the Center. In order to reach 
the door of the training hall in which the inspection was 
to be held it was necessary for him to pass through a 
gate in the fence and cross a short sidewalk constructed 
for that purpose. Plaintiff after passing through the 
gate and at a point approximately half the distance be- 
tween the gate and the door of the training hall slipped 
and fell on the icy sidewalk fracturing his ankle. Asa 
result of the fracture plaintiff was hospitalized for a 
period of one week and thereafter was retained in an 
out-patient status for a further period of time. 

The Court of Claims held that plaintiff was employed 
on inactive duty training at the time he suffered injury 
and therefore was entitled to hospitalization and to 
receive pay and allowances while disabled. 

The court’s conclusion apparently is based on the 
common law test of the existence of a master-servant 
relationship. According to the court, this test is meas- 
ured by the physical proximity between the employee 
and the employer, the extent of the employee’s intention 
to be doing his employer’s business and the degree to 
which the evidence relating to these factors establishes 
that the employer had a right or the ability to control 
the activities of the employee. The court stated, in 
effect, that if the right or an ability to control is clearly 
shown, the fact that an employment status existed is 
established. 

The Comptroller General in a decision dated 17 June 
1959 (38'Comp. Gen. 841), in reply to an inquiry whether 
the “while so employed” language of the statute limited 
coverage to injuries suffered by inactive duty trainees 
between muster and dismissal, replied in the affirmative. 
In this decision the Comptroller observed, “It is our 
view that the Congress intended to provide coverage for 
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injuries suffered by inactive duty trainees only while’ 
actually performing inactive duty training (32 Comp. — 
Gen. 554).” 

Other decisions of the Comptroller and opinions by 
the Judge Advocate General have followed and applied 
the 1959 decision. 

A request for decision has been submitted to the Comp- 
troller General by the Secretary of the Navy as to 
whether, or to what extent, the decision of the Court 
of Claims in the Meister case may be followed in other 
similar cases. Specific examples presented to the Comp-— 
troller include (1) the case of a Reservist who has mus- 
tered at 0800 for multiple week-end drills and who is 
injured at 12:40, during the noon break while playing 
basketball, (2) of the Reservist who after having mus- 
tered sustains injury while playing handball during a 
lull in the normal training period and (3) in the case 
of a Reservist who suffered injury at 0200 from a fall 
in Navy Quarters which he had been permitted to occupy 
on the night prior to scheduled multiple week-end drills. 


“Enoch Arden” Rule; Entitlement of Wife To Recover Retired Pay 
During Seven-Year Period Following Disappearance of Retiree 
Husband 

The United States Court of Claims recently con- 
sidered an “Enoch Arden” situation and rendered a 
decision which disturbs numerous decisions of the Comp- 
troller General and opinions by the Service legal officers 
based on the Comptroller’s decisions (Acosta v. United 
States, decided 12 July 1963, Ct. Cls. No. 82-62). 

Plaintiff’s husband, a retired Navy enlisted member, 
disappeared from his home on 10 February 1950. His 
disappearance was completely unexplained and he was 
never heard from again. On 7 February 1958 a Cali- 
fornia court declared the missing man legally dead. 
Plaintiff sued for the retired pay which would have 
accrued to her husband during the interval between his 
disappearance and the date on which he was declared 
legally dead. 

The court held that plaintiff was entitled to recover 
an amount equal to the retired pay which would have 
accrued between 10 February 1950, the date of her hus- 
band’s disappearance, and 11 February 1957, the end of 
the seven-year period of presumptive life. The court 
reasoned that, since there was no adequate affirmative 
evidence as to any particular date of death, the plain- 
tiff was entitled to rely upon the presumption that he 
remained alive for seven years from the time of his 
disappearance. 

The rule heretofore followed by the Comptroller Gen- 
eral and the Service legal officers is that since retired 
pay is payable only while the retiree is alive the burden 
is on the plaintiff to establish entitlement and that a 
court decree of presumptive death provides no inference 


that the retiree remained alive for any particular period 
of time. 
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